N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN ELAI NE SM TH : ClVIL ACTI ON
V.

THE NATI ONAL RAI LROAD PASSENGER :
CORPORATI ON (" AMTRAK"), et al. : NO. 98-2816

VEMORANDUM

Bartle, J. Oct ober , 1998
The interesting question presented is whether the claim
of plaintiff Susan Elaine Smth ("Smth") agai nst defendant
Fred E. Weiderhold ("Widerhold") is for breach of promse to
marry - a cause of action |long ago abolished. * Weiderhold has
noved to dismss the conplaint as to himunder Rule 12(b)(6) of
the Federal Rules of Cvil Procedure on the ground that plaintiff
has not stated a clai mupon which relief can be granted.
In considering a Rule 12(b)(6) notion, the court may
rely upon the allegations in the conplaint, exhibits attached to

the conplaint, and matters of public record. Pensi on Benefit

GQuar. Corp. v. Wiite Consol. Indus., 998 F.2d 1192, 1196 (3d Cir.

1993), cert. denied, 510 U S. 1042 (1994). Al well-pl eaded

factual allegations in the conplaint are assuned to be true and

1. This court has diversity jurisdiction over plaintiff's claim
agai nst Weiderhold since she is a citizen of Pennsylvania and he
is acitizen of Virginia. Plaintiff has sued Antrak

Wei der hol d' s enpl oyer, for breach of common |aw duty to warn,
breach of fiduciary duty under ERI SA, and quid pro quo sexua

har assnent .



are viewed in the light nost favorable to the nonnovant. Hi shon

v. King & Spalding, 467 U S. 69 (1984); Rocks v. Gty of

Phi | adel phia, 868 F.2d 644, 645 (3d Cr. 1989). A conplaint
shoul d be di sm ssed pursuant to Rule 12(b)(6) only where it is
clear that no relief could be granted under any set of facts that
coul d be proved consistent with the allegations. Hishon, 467
UsS at 73.

We accept the follow ng facts as true for purposes of
the pending notion. At all tinmes relevant Widerhold was the
| nspector Ceneral of defendant National Railroad Passenger
Corporation ("Amtrak"). From 1988 to March, 1996, Smith was a
trainer in Amtrak's Human Rel ations Departnment. During their
enpl oynent at Amtrak, Widerhold and Smth "becane involved in a
personal and ultimately, intimate rel ati onship” and planned to
marry. In reliance on Weiderhold' s m srepresentations that they
could not work together at Antrak if they "were going to continue
a serious relationship and marry," she resigned her position.
Several nonths later, in early June, 1996, she | earned that
Wei derhol d had "m srepresented hinself ... and had never intended
to marry her." \Wen she sought reenploynment with Antrak, it
refused to rehire her.

In Count | of the conplaint entitled
"M srepresentation” - the only count directed agai nst Wi derhold
- plaintiff states:

15. Defendant Wi derhold fraudul ently

i nduced Ms. Smth to resign fromher Antrak
enpl oynent by m srepresenting to her that
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they could not work together at Anmtrak once
they were planning to marry. Antrak has no
such policy or practice, and Wi derhol d had
no intention of marrying Ms. Smth.

16. In reliance on Defendant Wi derhold's

m srepresentations, Ms. Smth resigned from
Amt rak and has suffered and continues to
suffer |oss of enploynent, |oss of incone,

| oss of retirenent benefits, severe enotional
di stress, pain and suffering, nental anguish,
i nconveni ence, | oss of enjoynent of life, and
ot her non-econom c | osses.

Conpl ai nt, 1 15-16.

In June, 1935, the Pennsyl vania General Assenbly
enacted the Heart Bal m Act, which provided, "All causes of action
for breach of contract to marry are abolished." 23 Pa. Cons.
Stat. Ann. 8 1902. As if to enphasize the point, the |egislation
al so included the foll ow ng:

Actions to enforce prohibited. --1t is

unl awful to conmence or cause to be
commenced, either as litigant or attorney, in
a court of this Commonweal th any proceedi ng
or action seeking to enforce or recover upon
a contract or instrunment proscribed by this
chapter, knowing it to be such, whether the
contract or instrument was executed within or
wi t hout this Conmonweal t h.

23 Pa. Cons. Stat. Ann. 8§ 1905(c). |In Pavlicic v. Vogtsberger,

136 A.2d 127 (Pa. 1957), the Pennsylvania Suprenme Court, in an
opinion by the inimtable M. Justice Miusmanno, expl ai ned the
rationale for the legislature's action:

There is no doubt that in the history of
romance a nation could be populated with the
| overs and sweethearts (young and ol d) who
have experienced genui ne pain and agony
because of the defection of their opposites
who prom sed marriage and then absconded.

Per haps there should be a way to conpensate
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t hese disillusioned souls, but it had been
denmonstrated that the action of breach of
prom se had been so m senpl oyed, had given
rise to such nonunmental deceptions, and had
encour aged bl ackmail on such a scale, that
the Legi sl ature of Pennsylvania, acting in
behal f of all the people, concluded that the
evil of abuse exceeded to such an extent the
occasional legitimte benefit conferred by a
breach of prom se suit that good governnent
dictated its abolition.

Pavlicic, 136 A 2d at 130.
Shortly after the cause of action for breach of
contract to marry was abolished in Pennsylvania, this court had

occasion to consider the contours of the CGeneral Assenbly's

actionin AB. v. CD., 36 F. Supp. 85 (E.D. Pa. 1940). The
plaintiff alleged that defendant had "wilfully and know ngly nade
fal se and fraudul ent representations and prom ses of marriage to
the plaintiff.” 1d. at 85. During their engagenent, plaintiff
had made gifts to defendant and spent |arge suns in connection
with their inpending marriage. By anmendnent to her conplaint,
she apparently elimnated any clains for non-econom c | oss such
as enotional distress and hum liation and sought only her "act ual
financial loss." 1d. at 85-86. 1In the face of a notion to

dism ss the conplaint, plaintiff argued that her clai mwas not
for breach of contract to marry but for fraud and deceit. She
further contended that no contract existed because defendant
never intended to marry her. The court, finding her position
nmeritless, granted the notion to dismss. It reviewed the

| egi sl ative purpose and concl uded:



there is a policy enunciated by these

enact nents abol i shing breach of prom se
actions which is broader than their letter.
The | egi sl atures evidently have been pronpted
by concern for the public norals and for the
frequently innocent victins of breach of

pronm se actions to preclude resort to the
courts for relief frominjury consequent to
breached prom ses of nmarriage.

A.B., 36 F. Supp. at 87. The court was convinced that the
| egislative policy of the Commobnweal th woul d be underm ned if
parties could bring their actions in tort to avoid the statutory
bar. It stated:

The suit here involved is essentially a sort

in which the service or the sutmmons or nerely

the threat to do so is often sufficient to

cause a settlenent even when there is not any

nerit to the all eged cause of action. Thus,

it is made clear that, as the above-cited

cases indicate, to effect the prohibition

enacted by the legislatures it will prove

necessary to bar actions which though

tortious in formare contractual in essence.

That is, it will prove necessary to guard

agai nst resort to the action of deceit as a

'subterfuge and attenpt to circunvent the
statutory prohibition ...."

The Pennsyl vani a Suprene Court first considered the
statute sonme years later in Pavlicic, cited above. The
plaintiff, a man twi ce the age of defendant, sued to recover the
gifts he had presented to her in anticipation of their marriage.
During their courtship, he gave her an expensive engagenent ring
and at her urging bought her a car and nmarked satisfied a
nort gage debt she owed him He al so provided her with noney to

buy a saloon. Pavlicic, 136 A 2d at 128-30. At that point, she
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absconded. In upholding a verdict in his favor, the Suprene
Court made it clear that the Heart Bal m Act did not abolish the
pre-existing law allowing | awsuits for recovery of ante-nupti al
conditional gifts. M. Justice Musmanno colorfully expl ai ned:

To allow Sara Jane to retain the noney and
property which she got from George by
dangl i ng before himthe grapes of matrinony
whi ch she never intended to | et himpluck
woul d be to place a premiumon trickery,
cunni ng and duplicitous dealing. It would be
to make a nockery of the | aw enacted by the
Legislature in that very field of happy and
unhappy hunti ng.

Pavlicic, 136 A 2d at 130.
More recently, the Pennsylvania Superior Court decided

Ferraro v. Singh, 495 A 2d 946 (Pa. Super. 1985). There,

plaintiff clainmed that in reliance on defendant's promi se to
marry her, she had spent significant suns, which were not
refundabl e, for weddi ng nusic, photographer, reception hall, and
a custom nmade weddi ng dress. The court made it clear that in
contrast to Pavlicic, this was not a case where one party had
made a gift to the other conditioned on the marriage | ater taking
pl ace. Ferraro, 495 A 2d at 948. Nor had defendant agreed to
pay the weddi ng expenses incurred by plaintiff. Wile

recogni zing that Pavlicic contained dicta that m ght support
plaintiff's claim the court held that the Heart Bal m Act

prohi bited recovery 'of expenditures made in anticipation of the
wedding.' 1d. at 949. As in the case at issue, plaintiff
attenpted to avoid the statutory bar by arguing that her

enotional distress claimsounded in tort and was not predicated
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on the breach of promse to marry. The court woul d have none of
it. In upholding the dism ssal of the conplaint, the Superior
Court expl ai ned, "Appellant cannot evade the force and effect of
the statute by bringing an action in tort for enotional distress
grounded in behavior resulting in the breach of the contract to
marry." Id. at 950 (citing A B., 36 F. Supp. at 87).

The | at est pronouncenent by the Pennsyl vani a Suprene
Court on the subject of breach of contract to marry was in Lanpus
v. Lanpus, 660 A 2d 1308 (Pa. 1995). Plaintiff Mary Lanpus sued
the estate of her |late "husband" Ral ph Lanpus for breach of
contract, non-disclosure and conceal nent, fraud, negligent
m srepresentation, and negligence. She clained that decedent and
she married and |Iived together as husband and wife for 40 years.
After his death, she learned for the first tine that he was never
legally divorced fromhis first wife and that decedent had
concealed this fact fromher. 1d. at 1309. |In the face of a
demurrer to the conplaint on the ground that the action was for a
breach of promse to marry, the Suprene Court of Pennsyl vani a
allowed it to go forward but only in part. The court
di stingui shed between events occurring before the marriage and
t hose that occurred after the promse to marry had been
fulfilled. Only the clains based on the post-nuptial occurrences
were held to be viable:

The Heart Bal m Act was not intended to

preclude an action to recover damages because

of a failure to informa purported spouse of

a biganous narriage, and its specific
| anguage cannot be interpreted to abolish
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causes of action therefor .... Only the
first count of the conplaint was based upon
the fracture of the marriage contract; the
remai ni ng counts involve causes of action
based upon the decedent's conduct after he
had fulfilled his promse to narry.

Lanpus at 1311. (enphasis added).

At the heart of plaintiff's conplaint is Widerhold' s
al l egedly broken prom se of wedlock. Plaintiff asserts in
essence that she resigned her position with Antrak because of
this promise and his msrepresentations that she would have to
| eave her job if "they were going to continue a serious
relationship and marry." Thereafter, she purportedly |earned
that he had never intended to fulfill his pledge and that he had
been untruthful to her about her need to resign. Accordingly,
Smth says she suffered both econom ¢ and non-econoni c danage.

Unlike in Pavlicic, Smth does not seek to recover
gifts conditional on the happening of the nmarriage. Al though she
may have suffered econom c | oss because she quit her enpl oynent
at Antrak, this fact does not bring her within the anbit of that
decision. W note that the Heart Bal m Act elimnated the cause
of action for breach of contract to marry without limtation, not
just for non-econonmic |oss such as nental anguish and
hum liation. 1In both Ferraro and A.B., the plaintiffs alleged
econom c |loss, just as plaintiff has done here. Yet, both courts
hel d that no tenable claimexisted. W see no materi al
di fference between Ferraro and A.B. and the case before us.

Significantly, all relevant events in the instant action occurred
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before any nuptial vows were exchanged. Under Lanpus, such a
cl ai m smacks of breach of contract to marry.

Finally, the argunent of plaintiff that her claimis
for m srepresentation, and not for breach of pronmise to marry, is
unpersuasive. Smith's loss is inextricably bound to defendant's
broken promise to wed her. As other courts have done before us,
we reject the notion that artful pleading can be used to
circunvent the strong |egislative policy of Pennsylvania as
expressed in the Heart Balm Act to prevent |awsuits such as we
encount er here.

Wil e we do not condone the offensive conduct of
defendant if in fact he acted as alleged, the court cannot
provide plaintiff a renmedy. Solace, confort and restoration in
matters of the heart and spirit nust be sought and found
el sewher e.

The notion of defendant Weiderhold to dismss the

conplaint as to himunder Rule 12(b)(6) will be granted.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SUSAN ELAI NE SM TH : ClVIL ACTION
V.
THE NATI ONAL RAI LROAD PASSENGER :
CORPCRATI ON ("AMIRAK"), et al. NO. 98-2816
ORDER

AND NOW this day of COctober, 1998, for the
reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat the notion of defendant Fred E. Widerhold to
dismss plaintiff's conplaint is GRANTED.

BY THE COURT:




